
STATE OF NEI,{ YORK
STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

Capr i  Beachwear ,  I nc .

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Corporat ion Franchise Tax

under ArLic Ie 9A of  the Tax law

f o r  t h e  F i s c a l  Y e a r s  E n d e d  4 / 3 0 / 6 9 . 7 0 . 7 1 . 7 3 , 7 4 . 7 5 .

AFFIDAVIT OF MAILING

State of  New York

County of  Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  Lhe Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

9 th  day  o f  Janua ry ,  1981 ,  he  se rved  the  w i th in  no t i ce  o f  Dec i s i on  by  ce r t i f i ed

ma i l  upon  Capr i  Beachwear ,  f nc . ,  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,  bV

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Capr i  Beachwear,  Inc.
303 Smith St .
Farmindale,  NY 11735

and by deposi t ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he

Uni ted St .ates Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  forLh on said wrapper

pe t i t i one r .

Sworn to before me this

9th day of January, 1981

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Capr i  Beachwear ,  f nc .

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Corporat ion Franchise Tax

under Ar t ic le  9A of  the Tax Law

f o r  t h e  F i s c a l  Y e a r s  E n d e d  4 / 3 0 / 6 9 , 7 0 , 7 7 , 7 3 , 7 4 , 7 5 .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxat ion and Finance, over

9th day of January, 1981, he served the within

mai l  upon leonard Reade the representat ive of

proceeding, by enclosing a true copy thereof

wrapper  addressed as  fo l lows:

Mr. Leonard Reade
Rosen & Reade
666 Fifth Ave
Ner^r York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of  the representat ive of  the pet i t ioner . :-^)
.t'' 

/

Sworn to before me th is

9th day of  January,  1981

and says that  he is  an employee

18 years of  age,  and that  on the

not ice of  Decis ion by cer t i f ied

the petit ioner in the within

in  a  secu re l y  sea led  pos tpa id
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  9 ,  1981

Capr i  Beachwear ,  Inc .
303 Smith St.
Farminda le ,  NY 11735

Gentlemen:

P1ease take not ice of Lhe Decision of the State Tax Commission enclosed
herewith.

You have non exhausted your r ight of  review at the administrat ive leveI.
Pursuant Lo sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Leonard Reade
Rosen & Reade
666 Fif th Ave.
New York ,  NY 10019
Taxing Bureau' s Representative
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STATE OF NEll YORK

STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

cAPRr BEACHI/EAR, rNC.

for  Redeterminat ion of  Def ic iencies or  for
Refunds of  Franchise Tax on Business Corpora-
t ions under Ar t ic le  9-A of  the Tax law for  the
F i sca l  Yea rs  Ended  Ap r i l -  30 ,  ! 969 ,  1 -g7 } ,  1971 ,
1973 ,  1974  and  1975 .

1 .  Pe t i t i one r ,  Cap r i

t ion Franchise Tax Reports

797L ,  1 "972 ,  7973 ,  7974  and

B e a c h w e a r ,  I n c . ,

f o r  t he  f i s ca l

1 9 7 5 .

f i led t imely New

years ended Apr i l

DECISION

York State Corpora-

3 0 ,  1 9 6 9 ,  1 9 7 0 ,

Capr i  Beachwear ,  I nc . ,  303  Smi th  S t ree t ,  Fa rm ingda le ,  New York  11735 ,

f i led a pet i t ion for  redeterminat ion of  def ic iencies or  for  refunds of  f ranchise

tax on business corporat ions under Ar t ic le  9-A of  the Tax Law for  the f iscal

yea rs  ended  Ap r i l  30 ,  1969 ,  1970 ,  1971 ,  1973 ,  1974  an .d  7975  (F i l e  No .  20791 , ) .

A formal  hear ing was held before James T.  Prendergast ,  Hear ing Of f icer ,

at  the of f ices of  the State Tax Commission,  Two l^Jor ld Trade Center ,  New York,

New York ,  on  Augus t  20 ,  1979  a t  11 :00  A .M.  Pe t i t i one r  appea red  by  Rosen  &

Reade ,  Esqs .  ( l eona rd  Reade ,  Esq . ,  o f  counse t ) .  The  Aud i t  D i v i s i on  appea red

by  Pe le r  C ro t t y ,  Esg .  (A l i za  Schwadron ,  Esq . ,  o f  counse l )

ISSUE

l /hether  pet i t ioner  may carry back and carry forward a bad debt  loss on an

account  wi th a subsid iary corporat ion.

FINDINGS OF FACT
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2 .  On September  14 ,  1972,  pe t i t ioner  f i led

Refund of Corporat ion Tax Paid as fol lows:

f i sca l  year  ended
4 / 3 0 / 6 e
4/3017a
4 / 3 0 / 7 7

3. On March 30, 1977 these

4.  On May 6 ,  1977 ,  Not ices

per iod
ended tax

three Claims for Credit  or

amount

$30  ,243  .  06
32 ,27 r . 5A
47  ,O22 .  t 8

cla ims for  refund were denied.

o f  De f i c i ency  we re  i ssued  as  f o l l ows :

interest t o ta l
4l3a/73
4130 /7  4
4 /30115

$25  , 283 .00
44 ,533  .  oo
14 ,  196  .  00

$ 7  , 2 7 8 . 2 9
9  , 3 7 4 . 2 0
2 , 3 8 3 . 6 5

$ 3 2 , 5 0 1  . 2 9 *
5 3 , 9 0 7  . 2 0
1 6  , 5 7 9  .  6 5

( : tA  sepa ra te  c red i t  o f  $560 .88  was  a l l owed  on  the  4 /30 /73  No t i ce . )

5.  Pet i t ioner  subsequent ly  f i led a t imely per fected pet i t ion for  rev is ion

of  these determinat ions.

6.  Dur ing the years in  quest ion,  Amer ican Dune Deck Sportswear Corp.  was

a whol ly-owned subsid iary of  pet i t ioner .

7 .  I n  pe t i t i one r ' s  f i s ca l  yea r  ended  Ap r i l  30 ,  1972 ,  i t  sus ta ined  a  bad

debt  wr i te  of f  o f  approximately  $4.5 mi l l ion f rom an uncol lect ib le account  i t

had wi th Amer ican Dune Deck Sportswear Corp.  (here inaf ter  "Dune Deck")  which

went  out  of  business.  Pet i t ioner  is  at tempt ing in  th is  proceeding to carry

back  to  f i s ca l  yea rs  L969 ,  1970  and  1971  and  to  ca r r y  f o rwa rd  to  f i s ca l  yea rs

1 9 7 3 ,  t 9 7 4  a r . d  1 9 7 5 ,  $ 2 , 3 4 0 , 4 8 6 . 0 0  o f  r h i s  l o s s .

B.  From May,  f969 through Apr i l ,  1972 pet i t ioner  kept  an account  wi th

Dune Deck in  which i t  charged Dune Deck for  labor  costs paid for  by pet i t ioner

and per formed on behal f  o f  Dune Deck,  for  p iece goods purchased by pet i t ioner

for  Dune Deck,  for  cash advanced by pet i t ioner  t .o  Dune Deck,  and for  overhead

costs (such as rent  and maintenance expenses)  a l located to Dune Deck.  Month ly
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debits to the Dune Deck account were made

with the except ion of cash advances.

debits for tvrenty-three of the thir ty-six

7 9 7 2 .

On the credit  s ide, Dune Deck made

the following months: January through

1971. Thus, no payments were made by

periods May through December 7969, June

through Apri l  1972.

in  each of  the aforement ioned categor ies r*

The cash advanced column ref lected

months f rom May,  1969 through Apr i l ,

By

did not

forward

o

sixty  to

: !  A debi t  was shown for  p iece
fo l lowing except ions:  there
Augus t  1969 ,  Sep tember  1969 ,
fo r  l abo r  cos t s  i n  Ap r i l  1972

repayments to pet i t ioner ,  in  cash,  in

May,  1970 and January through Apr i l ,

Dune Deck on said account  dur ing the

through December 1970,  and May 1977

goods,  labor  and overhead in each month wi th the

were no debi ts  for  p iece goods in May 7969 '
September 1971,  or  March 1972;  there I^ tas no debi t

Apr i l  30 ,  1972,  Dune Deck  owed $4,5901604.70 ,  wh ich  i t  cou ld  no t  and

pay; this is the loss which pet i t ioner sought to carry back and carry

fo r  f ranch ise  tax  purposes .

The usual credit  terms in the industry contemplated repayment within

one-hundred twenty days.

CONCLUSIONS OF IAI^I

A. That the def ini t ion of subsidiary capital  for purposes of Art ic le 9-A

is  supp l ied  by  sec t ion  2O8.4  o f  the  Tax  Law,  as  fo l lows:

t tThe term tsubsid iary capi ta l t  means investments in  the stock
of  subsid iar ies and any i -ndebtedness f rom subsid iar ies,  exc lus ive
of  accounts receivable acquired in  Lhe ord inary course of  t rade
or business for  serv ices rendered or  for  sa les of  property  held
pr imar i ly  for  sa le to customers,  whether  or  not  ev idenced by
wr i t ten inst rument .  .  .  " .  (Emphasis suppl ied.  )

B.  That  losses f rom subsid iary capi ta l  deducted in  comput ing Federal

taxable income are to be excluded in computing the New York entire net income

o f  a  co rpo ra t i on .  Sec t i on  208 .9 (a ) ( f ) .  An  excep t i on  i s  made ,  as  a fo resa id ,

for  accounts receivable in  the ord inarv course of  business.
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C- That  the indebtedness of  Dune Deck to pet i t ioner  const i tu ted subsid iary

capi ta l ,  and that  the uncol lect ib le accounL peLi t ioner  had wi th i t .s  subsid iary

was a l -oss f rom subsid iary capi ta l  and not  inc ludib le in  the term ' rent i re net

i ncomet t .  Ma t te r  o f  Mag ic  Marke r  Co rp . ,  S ta te  Tax  Commiss ion ,  December  2 ,

1977 ;  Ma t te r  o f  Rube l  co rp . ,  s ta te  Tax  commiss ion ,  Ap r i l  8 ,  1969 .

D.  That  the account  between pet i t ioner  and Dune Deck r . r7as not  an account

rece i vab le  acqu i red  i n  t he  o rd ina ry  cou rse  o f  bus iness ;  t he  l i ab i l i t i es  o f

Dune Deck were not  repaid to the parent  corporat ion in  accordance wi th the

general  terms in the industry .  Said account  therefore d id not  qual i fy  under

the  excep t i on  p rov ided  by  sec t i on  2O9 .4 .

E.  That  the pet i t ion and c la ims for  refund of  Capr i  Beachwear,  Inc.  are

denied,  and the not ices of  def ic iency issued May 6,  7977 are susta ined in

f u l l .

DATED: Albany, New York

JAN O 9 19BI
STATE TAX COMMISSION

COMMISSIONER

ISSIONER


